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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.
Unl ess otherw se indicated, all section references are to the
I nternal Revenue Code in effect for the year at issue, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. Pursuant to section 7463(b), the decision to be
entered is not reviewabl e by any other court, and this opinion

shall not be treated as precedent for any other case.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $20,951 for 2003. Respondent conceded at tri al
that petitioner is entitled to the dependency exenptions cl ai ned
by petitioner. Because respondent conceded petitioner’s
entitlenent to deductions for dependency exenptions, he nust
reconpute petitioner’s child tax credit and additional child tax
credit and submt to the Court a Rule 155 conputation. At trial,
petitioner made no argunent and presented no evi dence that he:
(a) Is entitled to item zed deductions in excess of those all owed
by respondent, or (b) is not subject to self-enploynent tax. The
Court therefore deens those issues to have been conceded by

petitioner. See Rule 149(b); Rothstein v. Conmm ssioner, 90 T.C

488, 497 (1988); Cerone v. Conmm ssioner, 87 T.C. 1, 2 n.1 (1986).

The issues remaining for decision are whether petitioner is
entitled to: (1) Deduct business expenses of $48,557, and
(2) the earned inconme credit.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the tinme the
petition in this case was filed, petitioner resided in Thornton,
Col or ado.

During 2003, petitioner was an engi neer doi ng busi ness as
S2E Consul ting Engineers (S2E). Petitioner, under the nanme S2E,

recei ved income reported on Form 1099-M SC, M scel | aneous | ncone,
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fromthree sources in 2003. In 2001, petitioner and his fornmer

w fe reached an agreenment that remained in effect during 2003
concerning “parenting tinme and other parenting issues, and
financial issues regarding the children” with regard to their two
m nor chil dren.

Petitioner filed a Form 1040, U.S. Individual Incone Tax
Return, for 2003 in which he clained the earned inconme credit
with two qualifying children. Wth his Federal incone tax return
for 2003, petitioner filed a Schedule C, Profit or Loss From
Busi ness, on which he clained total business expenses of $48, 557.
Respondent disallowed the earned incone credit and cl ai ned
busi ness expenses for |ack of substantiation.

Di scussi on

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and taxpayers bear the burden of proving otherw se.

Rul e 142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Petitioner has not raised the issue of section 7491(a), which
shifts the burden of proof to the Comm ssioner in certain
situations. The Court concludes that section 7491 does not apply
here because petitioner has not produced any evi dence that
establishes the preconditions for its application.

Schedul e C Expenses

Section 162 generally allows a deduction for ordinary and

necessary expenses paid or incurred during the taxable year in
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carrying on a trade or business. Generally, no deduction is
al l owed for personal, living, or famly expenses. See sec. 262.
The taxpayer nmust show that any clai med busi ness expenses were
incurred primarily for business rather than social reasons. See

Rul e 142(a); Walliser v. Conm ssioner, 72 T.C. 433, 437 (1979).

To show that the expense was not for personal reasons, the

t axpayer nust show that the expense was incurred primarily to
benefit his business, and there nust have been a proxi mate

rel ati onship between the clai ned expense and the business. See

Val liser v. Conm Ssioner, supra.

Where a taxpayer has established that he has incurred a
trade or business expense, failure to prove the exact anmount of
the ot herwi se deductible item may not always be fatal.

Ceneral ly, unless precluded by section 274(d), the Court may
estimate the anobunt of such an expense and all ow the deduction to

that extent. See Finley v. Comm ssioner, 255 F.2d 128, 133 (10th

Cr. 1958), affg. 27 T.C 413 (1956); Cohan v. Conmm ssioner, 39

F.2d 540, 543-544 (2d Cir. 1930). 1In order for the Court to
estimate the anount of an expense, however, the Court nust have

sone basis upon which an estimte can be nade. Vanicek v.

Commi ssioner, 85 T.C 731, 742-743 (1985). W thout such a basis,

an al |l owance woul d amobunt to unguided | argesse. WIllians v.

United States, 245 F.2d 559, 560 (5th Gr. 1957).
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Petitioner prepared a conputer-generated spreadsheet |isting
19 categories of business expenses. Petitioner provided at trial
copies of 18 checks witten between January and April 2003,

m scel | aneous credit card records, bank statenents, and receipts
as substantiation for Schedul e C expenses. After review ng
petitioner’s evidence, respondent conceded that he has

substanti ated $8, 106 of busi ness expenses in 2003: Adverti sing
expense of $575, comm ssions and fees of $75, office expense of
$2, 613, supplies expense of $1,221, taxes and |license fees of
$325, utilities expense of $2,306, and $991 for |egal and

pr of essi onal services.

Petitioner offered no substantiation for his business
expense categori es denom nated as donations, “nortgage”, and
consulting. Petitioner offered two nonthly receipts for
t el ephone expenses that state that they are for his residential
line, a type of personal expense. Sec. 262(Db).

O her categories of expenses |listed on petitioner’s spread
sheet included those of “Vehicle”, “Ins.”, Travel, “Tr. Meals”,
Meal s, and “Entert.” Petitioner’s evidence included billing
statenents reflecting | ease paynents to Ford Credit for a truck
and paynments for autonobile insurance to Safeco |Insurance Co. He
al so produced a receipt for a hotel stay at the Sahara Hotel and
Casino in Las Vegas and a conputer printout of an Orbitz

reservation for a trip to Houston.
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Certai n busi ness deducti ons described in section 274 are
subject to rules of substantiation that supersede the doctrine in

Cohan v. Conm ssioner, supra. See sec. 1.274-5T(c)(2), Tenporary

| ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Section
274(d) provides that no deduction shall be allowed with respect
to: (a) Any traveling expense, including neals and | odgi ng away
fromhonme; (b) any itemrelated to an activity of a type
considered to be entertai nnent, anusenent, or recreation; or (c)
the use of any “listed property”, as defined in section
280F(d) (4),! unl ess the taxpayer substantiates certain el ements.
For an expense described in one of the above categories, the
t axpayer nmust substantiate by adequate records or sufficient
evi dence to corroborate the taxpayer’s own testinmony: (1) The
anount of the expenditure or use based on the appropriate neasure
(mleage may be used in the case of autonobiles); (2) the tine
and place of the expenditure or use; (3) the business purpose of
the expenditure or use; and in the case of entertainnent, (4) the
busi ness relationship to the taxpayer of each expenditure or use.
See sec. 274(d).
To neet the adequate records requirenents of section 274(d),

a taxpayer mnmust maintain sone formof records and docunentary

“listed property” includes any “passenger autonobile”.
Sec. 280F(d)(4)(A)(i). A passenger autonpobile includes any truck
rated at 6,000 pounds gross vehicle weight or |less. Sec.
280F(d) (5) (A
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evidence that in conbination are sufficient to establish each
el ement of an expenditure or use. See sec. 1.274-5T(c)(2),
Tenporary I ncone Tax Regs., supra. A contenporaneous |log is not
requi red, but corroborative evidence to support a taxpayer’s
reconstruction of the elenents of expenditure or use nust have “a
hi gh degree of probative value to elevate such statenent” to the
| evel of credibility of a contenporaneous record. Sec. 1.274-
5T(c) (1), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6,
1985) .

Petitioner’s docunmentation for his categories of itens that
appear to be for a vehicle, vehicle insurance, and for neals,
travel, and entertai nnent expenses do not neet the standard of
substantiation required by section 274(d).

The Court is unable to determ ne fromthe docunents provided
by petitioner that he is entitled to deduct any anount of
busi ness expenses in excess of that conceded by respondent.
Petitioner is entitled to deduct various Schedul e C expenses of
$8, 106 for 2003.

Earned | nconme Credit

Petitioner clained the earned inconme credit for taxable year
2003 for two “qualifying children”. Respondent determ ned that
petitioner is not entitled to the earned incone credit for 2003.

Section 32(a)(1) allows an eligible individual an earned

income credit against the individual’s inconme tax liability.
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Section 32(a)(2) limts the credit allowed. Section 32(b)
prescribes different credit and “phaseout” percentages used to
calculate the credit based on whether the eligible individual has
no qualifying children, one qualifying child, or two or nore
qual i fying children

To be eligible to claiman earned inconme credit with respect
to a qualifying child, a taxpayer nmust establish, inter alia,
that the child bears a relationship to the taxpayer prescribed by
section 32(c)(3)(B), that the child neets the age requirenents of
section 32(c)(3)(C), and that the child shares the sane principa
pl ace of abode as the taxpayer for nore than one-half of the
t axabl e year as prescribed by section 32(c)(3)(A) (ii).

Petitioner may be an “eligible individual” able to claiman
earned incone credit under section 32(c)(1)(A). The phaseout
per cent ages, however, nust first be considered. The “conpl eted
phaseout amount” is the anmpunt of adjusted gross incone (or if
greater, earned incone) at or above which no credit is allowed.
See Rev. Proc. 2002-70, sec. 3.06, 2002-2 C. B. 845, 847. For
2003, a taxpayer may claimthe earned incone credit for two
qualifying children only if his adjusted gross incone was | ess
than $33,692. |1d. The phaseout amobunt is |ower for a taxpayer
with one qualifying child or with no qualifying children. |1d.

Petitioner’s adjusted gross inconme, taking into consideration the
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determ nations by respondent that the Court sustains, was in
excess of each of the phaseout anounts for 20083.
Accordingly, petitioner is not eligible for an earned i ncone
credit. Respondent’s determi nation on this issue is sustained.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




